
STATE OF MAINE 
DEPARTMENT OF ENVIRONMENTAL PROTECTION 

 
IN RE PETITIONS FOR REVOCATION, MODIFICATION OR SUSPENSION OF PERMITS 

AND WATER QUALITY CERTIFICATIONS FOR THE LOCKWOOD, HYDRO-
KENNEBEC, SHAWMUT AND WESTON HYDRO PROJECTS 

 
Merimil Limited Partnership 
Lockwood Hydro Project 
#L-20218-33-C-N 
 
Hydro Kennebec Limited Partnership 
Hydro-Kennebec Project 
#L-11244-35-A-N 
 
FPL Energy Maine Hydro, LLC 
Shawmut Hydro Project 
#L-19751-33-A-M 
 
FPL Energy Maine Hydro, LLC 
Weston Hydro Project 
#L-17472-33-C-M 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
 
PRE-FILED DIRECT TESTIMONY OF   
F. ALLEN WILEY ON BEHALF OF    
FPL ENERGY MAINE HYDRO, LLC 
AND MERIMIL LIMITED 
PARTNERSHIP (LOCKWOOD, 
SHAWMUT AND WESTON PROJECTS) 
– PART II 

   
 

 
 
 

PRE-FILED DIRECT TESTIMONY AND EXHIBITS OF 

F. ALLEN WILEY 

PART II 

• Overview of the Lower Kennebec River Comprehensive Hydropower 

Settlement Accord; and 

• Overview of the 1998 Kennebec Hydro Developers Group Agreement. 

 

January 17, 2007 



 
PRE-FILED DIRECT TESTIMONY AND EXHIBITS OF 

F. ALLEN WILEY 
PART II 

TABLE OF CONTENTS 
TESTIMONY Page 
  
• Purpose and Scope of Testimony 1 
  
• Summary of Testimony 1 
  
• Overview of the Settlement Accord 3 

o Background 3 
o Summary of the Settlement Accord Provisions 7 
o Actions/Expenditures to Date 8 

  
• Overview of the 1998 KHDG Agreement 11 

o Summary of 1998 KHDG Agreement Provisions 11 
o Specific Requirements at Lockwood, Shawmut and Weston 12 

 Upstream Anadromous Fish Passage 12 
 Downstream Anadromous Fish Passage 14 
 Eel Passage 15 

o Actions/Expenditures to Date 15 
o Impact of Attempting to Modify the Terms and Conditions of 

the KHDG Agreement 
16 

  
• Conclusion 18 

  
EXHIBITS No. 
  
• Executive Summary, Table of Contents and Explanatory Statement of 

Lower Kennebec River Comprehensive Hydropower Settlement 
Accord Filing with FERC 

FPLE-3 

  
• Lower Kennebec River Comprehensive Hydropower Settlement 

Accord 
FPLE-4 

  
• FERC Order Approving Settlement FPLE-5 
  
• 1998 KHDG Agreement FPLE-6 
  
• Joint Comments of the Kennebec Coalition et al in Support of 

Incorporating the Accord Provisions into the KHDG FERC Licenses 
FPLE-7 

  



 

MAINE BOARD OF ENVIRONMENTAL PROTECTION 

KENNEBEC RIVER PETITIONS  

PRE-FILED DIRECT TESTIMONY AND EXHIBITS OF 

F. ALLEN WILEY 

PART II 

PURPOSE AND SCOPE OF TESTIMONY 

The purpose of Part II of my testimony is to 1) provide the Board an overview of the Lower 

Kennebec River Comprehensive Hydropower Settlement Accord (“Settlement Accord” or 

“Accord”); 2) provide the Board an overview of the 1998 Kennebec Hydro Developers Group 

Agreement (“1998 KHDG Agreement”); and 3) provide the Board with some insight of the 

implications of attempting to modify the terms and conditions of the KHDG Agreement.  Each of 

these items is pertinent to the Board as it considers the petitions to revoke, modify or suspend the 

water quality certifications for the Lockwood, Shawmut and Weston projects. 

 

SUMMARY OF TESTIMONY 

1) The settlement that resulted in the signing of the Settlement Accord and its attendant 1998 

KHDG Agreement was instrumental in resolving the long-running, contentious debate over 

the future of the Edwards Dam.   

2) The Settlement Accord and its integrated settlement agreements allowed the removal of the 

Edwards Dam to proceed in an expeditious and cooperative manner and for fish passage 

measures to be implemented at upstream dams in a rational, sequential and scientific manner. 

3) KHDG dam owners have invested considerable time, effort and monies to support the State’s 

restoration efforts on the lower Kennebec River. 
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4) The State’s fish restoration efforts in the Kennebec River Basin have been substantially 

enhanced by the cooperative efforts among the dam owners, State and federal resource 

agencies, Kennebec Coalition and other parties to the Settlement Accord. 

5) The 1998 KHDG Agreement may be subject to termination if FERC or the DEP alter or 

prohibit execution of terms considered essential to any party in the Agreement.  Under such 

circumstance, the State may be required to refund virtually all of the $4 million contributed 

to date by KHDG members and may not be entitled to $720,000 of contributions planned 

between 2007 and 2010. 

6) The petitions to revoke, modify or suspend the water quality certifications for the Lockwood, 

Shawmut or Weston projects should be dismissed since: 

 the petitioners have failed to demonstrate that the certified activities pose a 

threat to human health or the environment; 

 the petitioners have failed to demonstrate that the certifications failed to 

include any standard or limitation legally required on the date of issuance; 

 the petitioners have failed to demonstrate that there has been a change in any 

condition or circumstance that requires revocation, suspension or a temporary 

or permanent modification of the terms of the certifications; and 

 the petitioners have failed to demonstrate the licensees have violated any law 

administered by the Department. 
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OVERVIEW OF THE SETTLEMENT ACCORD 

o Background 

In 1837, the Kennebec River Dam Company first built a dam on the lower Kennebec River in 

Augusta at a site that eventually became known as the Edwards Dam site.  The dam was used to 

provide mechanical power to industrial interests at the site.  In 1913, hydroelectric turbines were 

installed at the site and the dam was used to produce electricity.   

 

For over 160 years, the various owners of the Edwards Dam had been embroiled in controversy 

with the State due to the lack of adequate fish passage at the site.  This was of particular 

importance since the Edwards Dam was the lowermost dam on the Kennebec River and it 

impeded the ability of migratory fish to swim to habitat upstream of Augusta. 

 

In 1986, the Department of Marine Resources (DMR) established a fisheries restoration plan for 

anadromous fish in the Lower Kennebec River.  This plan was premised on the installation of 

fish passage at the Edwards Dam by the late-1980s such that by 1999-2001, fish passage could 

be required at certain upstream dams.  The owners of seven dams on the Kennebec and 

Sebasticook Rivers upstream of the Edwards Dam entered into an agreement with the State 

resource agencies to provide $1.86 million to the help fund the State’s restoration efforts.  The 

dam owners also agreed to install anadromous fish passage facilities at their dams by certain 

dates, all of which were contingent upon upstream fish passage being installed at the Edwards 

Dam, consistent with the State’s restoration plans.  This agreement was known as the 1987 
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Kennebec Hydro Developers Group Agreement (the 1987 KHDG Agreement).1  As explained 

later, this 1987 agreement was replaced by a second fisheries restoration agreement in 1998 

known as the 1998 KHDG Agreement. 

 

The owners of the Edwards Dam opted not to sign the KHDG Agreement in 1987.  Instead, in 

1988, they chose to install an experimental fish pump to assist DMR in its trap and truck 

program for alewives. 

 

In 1989, the Kennebec Coalition was formed to advocate for dam removal in the federal re-

licensing process that was underway for the Edwards Dam.  The FERC license for the Edwards 

Dam was scheduled to expire in 1993, and Edwards formally applied for a new license in 1991.  

As part of its application, Edwards proposed to expand its generating capability at the dam from 

4 megawatts to 11.5 megawatts and to install fish passage at the site.  In 1991, Governor 

McKernan called for the removal of the dam and the Maine Legislature passed a Resolve calling 

for the dam’s removal. 

 

In 1992, the City of Augusta became a co-licensee with Edwards under the project’s FERC 

license.  In 1993, FERC convened settlement negotiations among interested parties involved in 

the Edwards re-licensing proceeding to try to resolve issues surrounding the project.  

Negotiations among Edwards, State and federal resource agencies, the Kennebec Coalition, and 

upstream dam owners lasted for approximately eight months.  However, those negotiations 

ended without resolution. 

                                                 
1 This agreement is sometimes referred to as the 1986 KHDG Agreement due to the fact that certain parties signed 
the agreement in December 1986, while others signed it in January 1987.  For the purposes of this discussion, we 
will refer to the agreement as the 1987 KHDG Agreement. 
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In 1996, FERC issued a preliminary environmental assessment for the project that recommended 

the installation of fish passage at the Edwards project.  In November 1997, FERC reversed itself 

and issued an order denying a new FERC license for Edwards and instead, required the license to 

be surrendered and the dam to be removed. Edwards and the City of Augusta requested rehearing 

of the FERC order in December 1997.    Other parties that intervened and sought rehearing of the 

Commission’s order included the National Hydropower Association, the American Public Power 

Association, the Edison Electric Institute, the American Forest and Paper Association, and the 

City of Tacoma, Washington.  In January 1998, FERC granted rehearing for further 

consideration. 

 

During this time, a dispute also arose regarding fish passage requirements at the Fort Halifax 

project on the Sebasticook River.  Under the 1987 KHDG Agreement, upstream anadromous fish 

passage had been envisioned to be installed at Fort Halifax in 1999; however, because of delays 

of fish passage at Edwards, the timing of the installation had come into question.  Appeal 

proceedings were initiated before FERC in December 1997 to resolve this dispute. 

 

In an effort to try to broker a resolution to the impasse surrounding Edwards Dam and the State’s 

fisheries restoration efforts, the State Planning Office, State and federal resource agencies, and 

the Kennebec Coalition initiated intense negotiations with various stakeholders over a period of 

approximately six months.  This effort culminated in the resolution of outstanding issues 

surrounding the Edwards Dam and the State’s fish restoration efforts on the lower Kennebec 

River in what is known as The Lower Kennebec River Comprehensive Hydropower Settlement 
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Accord.    The Settlement Accord was signed on May 26, 1998 and submitted to FERC for 

approval.  Signatories included: 

 

• Maine State Planning Office; 

• Maine Department of Marine Resources; 

• Maine Department of Inland Fisheries and Wildlife; 

• United States Fish and Wildlife Service; 

• National Marine Fisheries Service; 

• Kennebec Coalition; 

 American Rivers; 

 Atlantic Salmon Federation; 

 Kennebec Valley Chapter of Trout Unlimited; 

 Natural Resources Council of Maine; 

 Trout Unlimited; 

• National Fish and Wildlife Foundation; 

• Edwards Manufacturing (Edwards Dam); 

• City of Augusta (Edwards Dam); and 

• KHDG Members; 

 CMP (Shawmut, Weston and Fort Halifax dams); 

 Merimil Limited Partnership (Lockwood); 

 UAH-Hydro Kennebec L.P. (Hydro Kennebec Dam); 

 Benton Falls Associates (Benton Falls Dam); 

 Ridgewood Maine Hydro Partners, L.P. (Burnham Dam). 
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In addition, Bath Iron Works (BIW) entered into a separate stand-alone agreement that was part 

of the comprehensive settlement of the Accord, but BIW was not a signatory to the Accord itself. 

 

A number of the dams covered under the Settlement Accord have since changed hands, including 

FPLE’s acquisition of CMP’s interests in the Lockwood, Shawmut and Weston projects.  FPLE 

has taken on all obligations of CMP in regards to the Accord and various agreements that make 

up the Accord. 

  

o Summary of the Settlement Accord Provisions 

In summary, the Accord and its underlying agreements provided for 1) the owners of the 

Edwards Dam to donate the dam to the State of Maine so that the State could proceed with the 

removal of Edwards Dam in an expedited and cooperative fashion; 2) resolution of the fish 

passage obligations of the upstream dam owners in exchange for $4.75 million from KHDG 

members to help fund the Edwards Dam removal and other fish restoration activities for the 

Kennebec River basin; and 3) a contribution of $2.5 million from BIW to help fund the removal 

of Edwards Dam as mitigation for the anadromous fisheries habitat impacted by BIW’s 

modernization project in Bath, Maine. 

 

EXHIBIT FPLE-3 is a copy of the Executive Summary, Table of Contents and Explanatory 

Statement of the package of materials that was submitted to FERC for approval on May 26, 1998 

as required by FERC regulations (18 C.F.R. §385.602).  This exhibit should give the Board 

members some sense for the scope and magnitude of the settlement.   
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Also included is EXHIBIT FPLE-4, which is a copy of the Settlement Accord, but not including 

its 13 separate exhibits.  These additional exhibits include other agreements that make up the 

comprehensive settlement.  However, given their voluminous nature, only the relevant exhibits 

to the Accord are included as exhibits to my testimony.  It is my understanding that a complete 

copy of the Accord is part of the Department’s record and is available for Board members to 

review should they wish to do so.  

 

o Actions/Expenditures to Date  

FERC approved the comprehensive settlement, the transfer of the Edwards license to the State, 

and the 1998 KHDG Agreement on September 16, 1998.  (See EXHIBIT FPLE-5.)   

 

As noted in FERC’s order approving the settlement: 

 

 “…We congratulate the parties on their successful efforts to resolve the long-running, 
contentious debate over the future of the Edwards Project.  The Settlement will allow 
removal of the Edwards Dam, in a manner that is acceptable to the Edwards project 
licensees, federal and state agencies, and the members of the Kennebec Coalition, and 
will substantially enhance fish restoration efforts in the Kennebec River Basin.  In 
addition, the settlement resolves disputes regarding the provisions of fish passage at the 
upstream projects, with concomitant environmental benefits.”  (p. 10) 

 
 
 “…the settlement provides for the phased construction of facilities and modifications of 

project operations to ensure fish passage…”  (p. 10) 
 
 
 “ …Contrary to previous occasions, where uncertainty regarding the future of the 

Edwards Project complicated efforts to develop firm plans, the settlement offers the 
opportunity to proceed with reasonable certainty…”  (p. 11) 
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 “”the fish passage provisions of the settlement are consistent with the EA’s 
[Environmental Assessment’s] conclusion that fish passage facilities should be required 
only when fish are present at the projects…”  (p. 11) 

 
  
 “…The licenses for the …Shawmut, Weston…Lockwood…projects will be amended to 

replace any existing fish passage requirements with those included in the settlement…”  
(p. 12)   

 

Since FERC’s approval of the settlement in 1998:  

 

1) the prior owner of the Edwards Dam transferred ownership of the dam and its FERC 

license to the State of Maine;  

2) the State of Maine removed the Edwards Dam in 1999, opening up 17 miles of free 

flowing habitat in the lower Kennebec River to anadromous and catadromous fisheries in 

concert with the State’s restoration plans;  

3) $2.5 million has been paid by BIW to help fund the removal of Edwards Dam;  

4) through December 31, 2006, KHDG members, including FPLE and Merimil, have 

contributed over $4 million to the State to help fund the removal of Edwards Dam and to 

further the State’s restoration efforts on the lower Kennebec River – this is in addition to 

the $1.86 million KHDG members previously contributed to the restoration efforts 

pursuant to the 1987 KHDG Agreement and does not include an additional $720,000 that 

will be contributed by KHDG members between 2007-2010 (assuming that the KHDG 

Agreement isn’t otherwise terminated); 

5) restoration funds have been used by the State to provide alewives access to critical habitat 

in the Kennebec River basin by removing the Guilford Dam, and by installing fishways at 
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the outlet of Sebasticook Lake, the outlet of Plymouth Lake, and below the outlet of 

Pleasant Pond; 

6) restoration funds have been used to continue the State’s trap and truck program to 

transport anadromous fish to habitat destinations above KHDG dams; 

7) restoration funds have been used to significantly expand the State’s shad hatchery efforts; 

8) an upstream fish pump, trap and sorting facility has been installed at the Fort Halifax 

Project allowing the State to far exceed its alewife escapement targets for the lower 

Kennebec River basin (with the exception of 2006);  

9) regulatory approvals have been obtained to allow for the partial removal of the Fort 

Halifax Dam to further enhance the restoration efforts on the Sebasticook River2;  

10) upstream anadromous fish lifts have been installed at the Benton Falls and Burnham 

projects on the Sebasticook River at a cost of approximately $1 million for each project; 

11) a $2.7 million upstream anadromous fish lift has been installed at the Lockwood project; 

12) upstream eel ways have been installed at all of the KHDG projects3; 

13) interim downstream anadromous fish and eel passage measures have been installed 

and/or implemented at all of the KHDG projects; 

14) studies have been conducted and additional studies are ongoing at KHDG projects by 

DMR and dam owners in order to determine fish passage effectiveness at the various 

KHDG sites; and 

15)  a renewed spirit of cooperation has been established among stakeholders interested in 

fisheries restoration for the Lower Kennebec River. 

                                                 
2 Final resolution of passage at Fort Halifax is pending appeal by Save Our Sebasticook in the Maine Supreme 
Court.  
3 The Lockwood eel passage facility was scheduled to be installed in 2006 but was delayed due to high water. 
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OVERVIEW OF THE 1998 KHDG AGREEMENT 

o Summary of the 1998 KHDG Agreement Provisions 

The 1998 KHDG Agreement is attached herein as EXHIBIT FPLE-6.4   The 1998 KHDG 

Agreement is intended to accomplish the following purposes: 

 

“…to achieve a comprehensive settlement governing fish restoration, for numerous 
anadromous and catadromous species, that will rapidly assist the restoration of these 
species in the Kennebec River after termination on December 31, 1998 of the existing 
agreement between the State of Maine and the Kennebec Hydro Developers Group 
[a.k.a. the 1987 KHDG Agreement]; to avoid extensive litigation over fish passage 
methodologies, timetables and funding; to assist in achieving the removal of the Edwards 
dam; and to fund the next phase of a restoration program for these species on the 
Kennebec River.”  (p.2)  [emphasis added] 

 

Among other things, the 1998 KHDG Agreement outlines procedural obligations of the parties; 

consultation, fish passage effectiveness study and reporting provisions; site-specific requirements 

for upstream and downstream passage provisions for anadromous species and eels; and funding 

obligations for fisheries restoration.  Unlike the prior 1987 KHDG Agreement, the 1998 KHDG 

Agreement also incorporated eel passage measures at each project in addition to anadromous 

passage measures. 

 

In general, the 1998 KHDG Agreement requires a great deal of collaboration between the dam 

owners and the resource agencies, particularly with DMR, to determine appropriate measures to 

be taken at each site.  To the extent disputes arise among the parties, they are to be handled 

through the FERC process: 

                                                 
4 The 1998 KHDG Agreement is appended to the Accord as Exhibit B.  The 1998 KHDG Agreement covers the Fort 
Halifax, Benton Falls, and Burnham projects located on the Sebasticook River as well as the Lockwood, Hydro 
Kennebec, Shawmut, and Weston projects located on the Kennebec River.  The petitioners have included only the 
projects on the Kennebec River in their petitions in this proceeding. 
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 “”Any disputes will be handled through the FERC process.”  (See Term of Agreement 
(p.4-5); Consultation process (p.5); Effectiveness studies (p.5); and Biological 
Assessment Process for Lockwood, UAH-Hydro Kennebec, Shawmut and Weston (p.8)) 

 

As noted in EXHIBIT FPLE-7, the Kennebec Coalition and State and federal agencies were fully 

supportive of incorporating the terms of the 1998 KHDG Agreement into the FERC licenses for 

the KHDG projects: 

 

 “With this filing, the Kennebec Coalition, the NMFS, the USFWS and the State of Maine 
express support for the KHDG members’ Application for Incorporation of Settlement 
terms conditioned on two events: (1) that the Edwards license is transferred…and 2) that 
FERC rule on KHDG members’ Application…in a manner consistent with the 
Comprehensive Settlement and KHDG Agreement…”  (p.2) 

 

The language in the DEP water quality certifications and the FERC licenses either simply refer 

to the 1998 KHDG Agreement or mimic the language from the Agreement.  Thus, to the extent 

there any disputes surrounding the implementation of the Agreement, such disputes should be 

resolved through the FERC process. 

 

o Specific Requirements at Lockwood, Shawmut and Weston 

 Upstream Anadromous Fish Passage 

Among other things, the 1998 KHDG Agreement established schedules for installing permanent 

upstream anadromous fish passage facilities at four hydroelectric projects located upstream from 

the Edwards Dam on the lower Kennebec River from the Lockwood Dam in Waterville to the 

Weston Dam in Skowhegan.  These schedules were developed by the parties to the Agreement in 

a rational, sequential and scientific manner based primarily on the anticipated growth in the 
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population of American shad but also in consideration of other species. In the interim period, a 

new upstream anadromous fish lift, trap, sort and truck facility at Lockwood would collect fish 

for transport to upstream habitat above the Lockwood, Hydro-Kennebec, Shawmut and Weston 

projects as determined by fishery agency personnel.     

 

In 2006, pursuant to the 1998 KHDG Agreement, FPLE installed, operated and began studying 

the effectiveness of the new $2.7 million “interim” fish lift, trap, sort and truck facility at 

Lockwood.5  Per the Agreement, the new Lockwood “interim” fish lift is a trap and transport 

facility only and is not required to pass fish directly into the headpond.  An additional flume that 

will transport fish directly to the headpond will be added to the “interim” lift when certain trigger 

numbers of returning fish are achieved.6  (See EXHIBIT FPLE-6, pages 8-9.)  These facilities 

will then constitute the “permanent” fish passage facilities for the Lockwood project.   

 

Specifically, at Lockwood, the requirement is to install the additional flume when 8,000 

American shad are captured at the Lockwood fish lift or a biological assessment trigger is 

initiated for Atlantic salmon, alewife or blueback herring. At Shawmut, the requirement is to 

install permanent upstream passage when 15,000 American shad are captured at the downstream 

Hydro-Kennebec facility or a biological assessment trigger is initiated for Atlantic salmon, 

alewife or blueback herring. At Weston, the requirement is to install permanent upstream 

passage when 35,000 American shad are captured at the downstream Shawmut facility or a 

biological assessment trigger is initiated for Atlantic salmon, alewife or blueback herring. (See 

EXHIBIT FPLE-6, pages 12 and 14.)   

                                                 
5 While not subject to this proceeding, a description of upstream anadromous fish passage at Lockwood is included 
to provide clarity for the Board. 
6 The additional flume is projected to cost approximately $500,000. 
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The Agreement’s biological assessment trigger calls for consultation between resource agencies 

and dam owners to adopt an alternative approach to trigger fishway construction if the growth of 

Atlantic salmon or river herring runs warrants a change in the construction timetables.  Everyone 

agreed that in no case will permanent upstream passage facilities be required at Lockwood, 

Shawmut and Weston before 2010, 2012, and 2014, respectively. (See EXHIBIT FPLE-6, pages 

9, 12 and 14.)   

 

 Downstream Anadromous Fish Passage 

The 1998 KHDG Agreement calls for “permanent” downstream anadromous fish passage 

facilities to be installed coincident with the installation of permanent upstream anadromous fish 

passage facilities.  As noted previously, these permanent downstream facilities are scheduled to 

be installed no sooner than 2010, 2012, and 2014 for the Lockwood, Shawmut, and Weston 

projects, respectively.  In the meantime, the Agreement calls for “interim” downstream passage 

measures to be provided by using existing facilities until such permanent facilities are installed.  

Construction of new diversionary structures to achieve downstream passage, such as those 

suggested by petitioners, is specifically not required under the Agreement.  “Interim” passage 

facilities may become “permanent” passage facilities if they are demonstrated to be effective.  

 

The Agreement calls for the project owners to consult with state and federal fishery resource 

agencies to develop plans for interim downstream passage measures to avoid significant injuries 

or mortalities on downstream migrating fish. The Agreement also calls for conducting fish 
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passage effectiveness studies in consultation with these resource agencies prior to the date by 

which permanent downstream passage facilities are to be operational. 

 

 Eel Passage 

The 1998 KHDG Agreement has a stand-alone section that collectively addresses eel passage for 

the seven projects covered under the Agreement.  The Agreement specifies a collaborative 

process for the dam owners to work with DMR to determine appropriate eel passage measures 

for each project.  Provisions are also provided for the dam owners and DMR to consult with the 

National Marine Fisheries Service (NMFS) and the U.S. Fish and Wildlife Service (USFWS) on 

a three-year research project on eel passage measures.  This research project was to be 

supervised and funded by DMR. Ultimately, if consensus is not reached on appropriate eel 

passage measures for the projects, then the Agreement provides an opportunity for the parties to 

petition FERC to seek to insert appropriate terms and conditions into the FERC license. 

 

o Actions/Expenditures to Date  

Mr. Richter’s testimony contains information explaining the implementation of these various 

provisions and how FPLE’s and MLP’s actions have been consistent with the terms of the 1998 

KHDG Agreement, DEP water quality certifications and FERC licenses for the Lockwood, 

Shawmut and Weston projects. 

 

As noted previously, considerable efforts and monies have already been expended in reliance on 

the 1998 KHDG Agreement by the KHDG members in their support of the State’s restoration 

efforts.  For just the Lockwood, Shawmut and Weston projects, these efforts include: 
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1) through December 31, 2006, these three projects have contributed approximately $2.5 

million to the State to help fund the removal of Edwards Dam and to further the State’s 

restoration efforts on the Lower Kennebec River – this is in addition to the $1.2 million 

these three projects previously contributed to the restoration efforts pursuant to the 1987 

KHDG Agreement and does not include an additional $440,000 that will be contributed 

by these projects between 2007-2010 (assuming that the KHDG Agreement isn’t 

otherwise terminated); 

2) a $2.7 million upstream anadromous fish lift has been installed at the Lockwood project; 

3) upstream eel ways have been installed at all three projects7; 

4) interim downstream anadromous fish and eel passage measures have been installed 

and/or implemented at all three projects; and 

5) studies have been conducted and additional studies are ongoing at these projects by DMR 

and FPLE in order to determine fish passage effectiveness at these sites. 

 

o Impact of Attempting to Modify the Terms and Conditions of the KHDG Agreement 

Over the past 20 years, FPLE (and/or its predecessor CMP) has entered into dozens of formal 

and informal agreements with State and federal resource agencies, municipalities, environmental 

groups, land trusts, dam owners, rafting groups, chambers of commerce, trade associations, and 

other interested parties for its two dozen hydroelectric projects and eight water storage reservoirs 

located throughout the State.  In addition to the 1998 Accord and KHDG Agreement, among the 

more notable agreements are: 

 
                                                 
7 The Lockwood eel passage facility was scheduled to be installed in 2006 but was delayed due to high water. 
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• Indian Pond Settlement Agreement (2001) 

• Upper Androscoggin River Storage Projects Settlement Agreement (1998) 

• Gulf Island Pond Oxygenation Project Partnership (1991) 

• Lewiston Falls Project Agreement (1984) 

• Saco River Fish Passage Agreement (1994) 

• Saco River Instream Flow Agreement (1997) 

• Water Release Agreement with Cities of Biddeford and Saco (1991) 

• Programmatic Agreement to Protect Archaeological Resources at ten 

Hydroelectric Projects (1993). 

 

I have personally been involved with negotiating or administering the terms and conditions of 

virtually all of these agreements.  I can say from experience that the agreements have been 

entered into and managed in the spirit of cooperation and compromise while trying to balance the 

interests of all parties involved.  Most, if not all, have been entered into on a voluntary basis and 

have been incorporated into to our licenses and permits to the extent appropriate.  Fortunately, 

this Board and other regulatory bodies that we are governed by have exhibited a great respect 

over the years for the efforts that have been put into negotiating these types of agreements and 

have wisely refrained from trying to re-negotiate terms and conditions when items have come 

before them.  We appreciate that restraint, for to do otherwise would seriously chill the desire of 

settling parties to enter into such agreements in the future. 

 

In this particular instance, the parties to the 1998 KHDG Agreement spelled out specific 

consequences should terms of the Agreement be altered by regulatory authorities.  For instance, 
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if FERC or the DEP alter or prohibit execution of terms considered essential to parties in the 

Agreement or if approvals are not received in a timely manner, then the Agreement can be 

declared null and void by any party and the State will be required to reimburse KHDG members 

for all but $140,000 of contributions made to date into the restoration fund.  Specifically, the 

Agreement states: 

 

 “In the event that FERC or Maine DEP choose to alter or prohibit execution of any term 
and condition contained in this Agreement considered essential to any party (including 
all dates for performance) or have not issued final, non-appealable, FERC licenses and 
DEP water quality certifications (amended or new) for all KHDG projects by June 1, 
1999…then unless all parties agree to amend this Agreement to incorporate any changes 
made by FERC or Maine DEP… this Agreement becomes null and void and all payments 
made by KHDG…will be returned to KHDG, except for $140,000…”   (p. 4) 

  

These provisions were incorporated into the Agreement in an effort to provide all parties some 

semblance of regulatory certainty in what could have best been characterized as an extremely 

uncertain process in 1998.  Consequently, we urge the Board to consider all aspects of the 

Accord as it evaluates the merits of the petitions filed in this proceeding. 

 

CONCLUSION

1) The settlement that resulted in the signing of the Settlement Accord and its attendant 1998 

KHDG Agreement was instrumental in resolving the long-running, contentious debate over 

the future of the Edwards Dam.   

2) The Settlement Accord and its integrated settlement agreements allowed the removal of the 

Edwards Dam to proceed in an expeditious and cooperative manner and for fish passage 

measures to be implemented at upstream dams in a rational, sequential and scientific manner. 
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3) KHDG dam owners have invested considerable time, effort and monies to support the State’s 

restoration efforts on the lower Kennebec River. 

4) The State’s fish restoration efforts in the Kennebec River Basin have been substantially 

enhanced by the cooperative efforts among the dam owners, State and federal resource 

agencies, Kennebec Coalition and other parties to the Settlement Accord. 

5) The 1998 KHDG Agreement may be subject to termination if FERC or the DEP alter or 

prohibit execution of terms considered essential to any party in the Agreement.  Under such 

circumstance, the State may be required to refund virtually all of the $4 million contributed 

to date by KHDG members and may not be entitled to $720,000 of contributions planned 

between 2007 and 2010. 

6) The petitions to revoke, modify or suspend the water quality certifications for the Lockwood, 

Shawmut or Weston projects should be dismissed since: 

 the petitioners have failed to demonstrate that the certified activities pose a 

threat to human health or the environment; 

 the petitioners have failed to demonstrate that the certifications failed to 

include any standard or limitation legally required on the date of issuance; 

 the petitioners have failed to demonstrate that there has been a change in any 

condition or circumstance that requires revocation, suspension or a temporary 

or permanent modification of the terms of the certifications; and 

 the petitioners have failed to demonstrate the licensees have violated any law 

administered by the Department. 
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